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I.
Summary

This brief is in support of the Appeal to the Governing Body of the granting by the Hoboken Zoning Board of Adjustment to 226 Park Reality, LLC (“the Applicant”), of height and density variances which permit the reconstruction of 226 Park Avenue, Hoboken, NJ, to 40 feet and 4 stories with a density of 4 units per 2500 square feet.  This appeal is made in accordance with N.J.S.A. 40:55D-17 and with the Code of the City of Hoboken § 44-34 which permit an appeal to the Governing Body (in this case the Hoboken City Council) of a “D” variance (defined as a variance granted under the authority of N.J.S.A. 40:55D-70.d.).  This appeal is being taken on the grounds that the Zoning Board’s decision is arbitrary, capricious, and unreasonable in that it violates N.J.S.A. 40:55D-70.d. which specifies that height and density variances can only be granted by the Zoning Board for “special reasons” and cannot be granted by the Board "without a showing that such variance or other relief can be granted without substantial detriment to the public good and will not substantially impair the intent and the purpose of the zone plan and zoning ordinance."  As we will discuss below, the granting of the variance to allow 226 Park Avenue to be built to 4 stories violates all of these conditions:  the Applicant never showed (nor did the Zoning Board require that the Applicant to show) that these necessary conditions were satisfied as required by law.  We will also argue below that not only were these necessary conditions for the granted D variances never demonstrated during the Zoning Board hearings as required by law, they were not and are not satisfied at all.  Thus, the Governing Body will be required by law to overturn the Zoning Boards granting of these D variances.

II.
Introduction

Appellant is making this appeal to the Governing Body for the following reasons:

A. New Jersey State Law limits the appeal to the Governing Body of Zoning Board actions to appeals of the granting of D variances.  This alternative avenue of appeal is provided by the State of New Jersey in recognition of a significant threat to the public of improperly granted D variances.
B. The improper granting of D height and density variances will facilitate a general up-zoning of long existing Hoboken neighborhoods, which undermines the intent of the zoning law to preserve the historic character of Hoboken’s older neighborhoods and to protect the quality of life of Hoboken’s citizens against an onslaught of unregulated overdevelopment.  Since the City Council is the publicly elected body entrusted with creating a zoning law which matches the needs of regulating real estate development in a town which has become the target of profit-making development in recent years, this appeal process is an appropriate and important way to bring to their attention (and to the attention of the public who elected them) any systemic undermining of the intent of the zoning law by irresponsible abuse of the Zoning Board’s discretion to grant variances to violate the laws created to protect Hoboken’s citizens.

C. In contrast to the Zoning Board and the courts, the City Council is comprised of elected representatives.  Presenting evidence of the Zoning Board’s abuse of its discretion to grant variances will encourage the City Council to limit appointments to the Zoning Board to those who intend to properly enforce the zoning law and to clarify any ambiguous language in the zoning law to prevent bogus interpretations which undermine the intent of the zoning law and the Master Plan.
D. This appeal is also an attempt to create a new paradigm for dealing with Zoning Board abuse of discretion which levels the playing field somewhat for citizen objectors.  An appeal to the Governing Body is more transparent and accessible to average citizens than is an appeal to the courts, requiring less need for expensive lawyers (since obscure court rules are not operative).   The more accessible appeals to the elected Governing Body will shine a light on Zoning Board abuses, bringing both the Mayor and Council and the public up to speed in a clear way on what the zoning law and Zoning Board problems are.  Without this forum, a combination of Zoning Board bias, court deference to Zoning Board decisions, and little public exposure of Zoning Board abuses combined to undermine the zoning law and to harm the public, in contravention of the intent of the NJ state Municipal Land Use Law.

III.
Relevant facts of 226 Park Application, Hearings, and Approvals

A. The final 226 Park Avenue Application to the Zoning Board included requests for following variances:

1. Lot coverage and front setback:  application exceeds 60% lot coverage and requires a front setback smaller than 10 feet, both C variances governed by N.J.S.A. 40:55D-70.c.
2. Building height:  application height exceeds by more than 10% the zoning law limits of 3 stories and of the height in feet of the taller of the adjoining buildings which are both shorter than the maximum height allowed by the zoning law, thus requiring a D variance as required by N.J.S.A. 40:55D-70.d.  Neither the Applicant nor the Zoning Board disputed the fact that the required height variances are D variances.

3. Density: application exceeds the zoning law limit of 3.79 units per 2500 square foot lot, requiring a D variance.  Neither the Applicant nor the Zoning Board disputed the fact that the required density variance is a D variance.

B. The original application did not include requests for height and density D variances;  indeed, the original application was submitted to the Planning Board, which is not empowered to consider D variances.  The Planning Board eventually ruled that a density variance was required, due to a recent court ruling that the zoning law density restriction to 3.79 units could not be “rounded up” to 4 units as had been the practice of the Planning and Zoning Boards.  The application was then remanded to the Zoning Board and was eventually processed at two hearings: August 18, 2009 and October 20, 2009.  At the first hearing, applicant architect James McNeight argued that no D height variance was required because the Zoning Law said that building “may” go up to the higher of two adjoining low height buildings, which he interpreted as “may or may not at the applicants discretion” instead of “is permitted to” (cf. “Mother may I?”).  But Zoning Board Planner Elizabeth Vandor and the Applicant eventually agreed that the zoning law did indeed restrict the height to the 34 foot height of adjoining 228 Park, and that a D variance for height was required as well.

C. Applicant argued that the “special reasons” (required for a D variance) were that height and density were “consistent with the surrounding neighborhood” and that their structure would so enhance the neighborhood that any detriments to the public good or undermining of the intent of the zoning law and/or Master Plan would be overshadowed by the positive effect of new building on the neighborhood.  The “Grasso v. Borough of Spring Lake Heights” ruling of the New Jersey Superior Court, Appellate Division (i.e. 375 N.J. Super. 41, 866 A.2d 988.) was cited as court interpretation that “consistent with the surrounding neighborhood” qualified as “special reason” for d(6) variance.
D. Objectors testified that the granting of height and density variances would result in substantial harm to the public good in that it would result in blocking of light and air, a diminishment of the existing visual environment, increased traffic, need for additional parking, pressure on the sewer infrastructure, and a domino effect of up-zoning by setting a precedent for granting variances for structures with more than 3 stories.  Objectors also testified as to their concern that the granting of a 4 story / 40 foot height variance to 226 Park would simultaneously grant an implied variance for 228 Park to match the height in stories and feet of 226 Park and thereby cover over windows of 230 Park units 3L and 4L.
E. Objectors also argued that for the simple reason that every neighborhood in the R1 district had 4 and 5 story buildings, the intent of zoning law’s 3 story restriction could not be overridden simply by claiming that “consistency with the surrounding neighborhood” constitutes a “special reason” for granting the D variance, otherwise the 3 story restriction would have no meaning since the special reason (which applicant argued could trump the zoning law’s height restriction) would always be valid.

F. The Zoning Board Planner Vandor and Attorney Douglas Bern both claimed that the objectors’ “automatic height variance for 228 Park” argument was incorrect because a variance for 228 Park to build to 4 stories must be applied for and granted since it is not automatically granted by the Zoning Law’s “infill” rule (§ 196-14.E.(6)(a)[2]).

G. At end of October 20, 2009 hearing, the Zoning Board unanimously approved all variances with the provision (to which Applicant agreed) that the building height be 40 feet, not 43 feet.  This approval of variances was memorialized by resolution on December 15, 2009 in violation of state law, which required that resolution must be adopted within 45 days of approval.

H. On December 23, 2009, Appellant Daniel Tumpson submitted a Notice of Appeal to Governing Body plus transcripts to the Hoboken City Clerk on the grounds that Board’s decision is arbitrary, capricious, and unreasonable in that it violates N.J.S.A. 40:55D-70.d. (governing the powers of the Zoning Board to grant "D" variances) which specifies that height and density variances cannot be granted by the Board "without a showing that such variance or other relief can be granted without substantial detriment to the public good and will not substantially impair the intent and the purpose of the zone plan and zoning ordinance."
IV.
Discussion of Legal Issues that Lead to the Conclusion that D Variances were Improperly Granted

A. The Hoboken Zoning Law (in § 196-14. E.) specifies the following height and density requirements for the R1 district in which 226 Park Avenue resides:
“(6)
Building height. [Amended 2-18-1998 by Ord. No. R-294; 4-21-1999 by Ord. No. R-378; 2-6-2002 by Ord. No. DR-17]
(a)
R-1 District: Principal buildings, a maximum of three (3) stories but in no event more than forty (40) feet above base flood elevation, whichever is less.  [Emphasis added.]
[1]
Where front sidewalk grade is already above base flood elevation, maximum height of forty (40) feet shall be measured from said sidewalk grade. Where front sidewalk grade is below the natural grade of the building site as of the date of adoption of this ordinance, such as Hudson Street, the point of measurement for maximum building height shall be determined by the average elevation of the final grade adjoining such building.

[2]
Where a new building occupies no more than fifty (50) feet of frontage between two (2) existing adjacent principal buildings whose height (as measured in feet) is lower than the maximum permitted for the district, the new structure may match the height of the higher of the two (2) buildings. Where the adjacent buildings are higher than the maximum permitted for the district, the new structure may match the lower of the two (2) buildings. Final height in such a case includes any front parapet. [Amended 7-17-02 by Ord. No. DR-44]”
“(8)
Density. [Added 2-6-2002 by Ord. No. DR-17; amended 7-17-02 by Ord. No. DR-44] 

(a)
R-1 District and R-1(CS) District. Residential density of development of a site will be determined by site area per dwelling unit and maximum number of dwelling units adjusted where necessary for other on-site principal uses as calculated below:

[1]
Site area per dwelling unit (SA/DU), minimum: six hundred sixty (660) square feet per dwelling unit.

[2]
Dwelling units, maximum: site area divided by six hundred sixty (660).

[3]
Where principal uses in addition to residential are proposed for the subject building (such as retail or office), the percentage of total permitted floor area occupied by the nonresidential use shall be applied against the maximum number of dwelling units and the residential units shall be reduced thereby, except as specified below. Any fraction shall be equivalent to a whole dwelling unit. On Washington Street, First Street and Fourteenth Street, nonresidential principal uses located on the ground floor and basement (as permitted elsewhere in this chapter) shall not be deducted from the maximum permitted number of residential units.”
B.
The New Jersey Municipal Land Use Law (MLUL) (in N.J.S.A. 40:55D-70.d.) specifies that the board of adjustment shall have the power to:
“In particular cases for special reasons, grant a variance to allow departure from regulations pursuant to article 8 of this act to permit: …  (5) an increase in the permitted density as defined in section 3.1 of P.L.1975, c.291 (C.40:55D-4), except as applied to the required lot area for a lot or lots for detached one or two dwelling unit buildings, which lot or lots either an isolated undersized lot or lots resulting from a minor subdivision or (6) a height of a principal structure which exceeds by 10 feet or 10% the maximum height permitted in the district for a principal structure.  A variance under this subsection shall be granted only by affirmative vote of at least five members, in the case of a municipal board, or two-thirds of the full authorized membership, in the case of a regional board, pursuant to article 10 of this act.”
N.J.S.A. 40:55D-70.d. also specifies that these powers to grant D variances are subject to the following constraints:

“No variance or other relief may be granted under the terms of this section, including a variance or other relief involving an inherently beneficial use, without a showing that such variance or other relief can be granted without substantial detriment to the public good and will not substantially impair the intent and the purpose of the zone plan and zoning ordinance.”
C.
Thus no D variances allowing deviations from the R1 district height and density restrictions specified in § 196-14. E.(6)(a) and § 196-14. E.(8)(a) of the Hoboken zoning law respectively may be granted by the Zoning Board “without a showing that such variance or other relief can be granted without substantial detriment to the public good and will not substantially impair the intent and the purpose of the zone plan and zoning ordinance”, i.e. that the two “negative criteria”, (1.) “no substantial harm to public good”, and (2.) “no substantial impairment of the intent and purpose of the zone plan and zoning ordinance” must be satisfied.
D.
The Zoning Board concluded that the above negative criteria were satisfied (pp. 18 and 19 of the Resolution memorializing the approval of the 226 Park variances) as follows:
“Based upon the reports and testimony of the Applicant’s planner, the Board finds that the variances may be granted without substantial detriment to the public good because:
a. The Project will not have a substantial detriment to the public good by permitting a building that is slightly taller and greater density than permitted, because other neighboring buildings on Park Avenue have similar housing and densities that are consistent with the proposed development.

b. The Project is in character with the surrounding residential land uses and is compatible with the existing neighborhood development.

c. The Applicant is only seeking two bulk variances: one in connection with the lot coverage for the deck and the other for minimum front yard, which is similar to existing residential development in the neighborhood.

d. The Applicant is not proposing any parking at the site, so the curb cut will not be affected.”
“Additionally, based upon the reports and testimony of the Applicant’s planner and architect, the Board finds that the variances can be granted without substantially impairing the intent and purpose of the zone plan and ordinance, because:
a. The proposed multi-family residential use is permitted in the R-1 Residential Zone, and the proposed development is compatible with the residential uses in the vicinity and continues the trend toward new multi-family residential development in the city, including the adaptive reuse of existing structures.
b. The Project implements recommendations of the Hoboken Master Plan, Recommendation No. “1” because it promotes compatibility in design and orientation between new and existing development.
c.  The proposed development of the new residential and commercial structures would place a compatible use on the tax rolls of the City of Hoboken.”
“In sum, the Applicant has demonstrated, and the Zoning Board of Adjustment finds, that the negative criteria are satisfied in that granting the “d(5)” and “d(6)” variances will not cause substantial detriment to the public good and will not substantially impair the intent and purpose of the zone plan and zoning ordinance.”

The above summary reveals the arbitrary, capricious, and unreasonable nature of the Zoning Board’s decision which amounts to an abuse of discretion in that the Zoning Board never required the applicant to even address the real and obvious intent and purpose of the specific height and density restrictions laid out in the zoning law, much less to demonstrate that this intent and purpose was not substantially impaired by the granting of the variances.

For example, even if it were true that “the proposed development is compatible with the residential uses in the vicinity and continues the trend toward new multi-family residential development in the city”, that does not imply that the intent and purpose of the zone plan and ordinance is not substantially impaired.  None of the listed “reasons” address the obvious intent and purpose of the 3-story height restriction, which is to limit heights to 3 stories!  One must ask:  given that there are few if any neighborhoods in Hoboken’s R1 district where there are no buildings with 4 or more stories, why was a 3-story restriction put into the ordinance?  If the reasoning accepted by the Zoning Board, given above, for concluding that the intent of a 3-story restriction is not impaired by a 4-story variance were legitimate, then every application for such a variance could be granted.  This would obviously impair the intent contained in the words of the law:  to restrict heights to 3 stories.  One might then ask:  what is the purpose of restricting heights to 3 stories when the surrounding neighborhoods have many 4 and 5 story buildings?  The obvious answer is to severely limit further increase in height and density in the R1 district!  And why would the zoning law have such a purpose?  Because unbridled development has increased the height and density in Hoboken to such an extent that it must be curbed.  The zoning law cannot undo the high density that has resulted from overdevelopment, it cannot dictate that taller buildings be torn down.  But it can restrict new construction to be lower than the average heights in existing neighborhoods!  The obvious intent of height and density restrictions, “down-zoning”, was described by Zoning Board Planner Elizabeth Vandor testified at the October 20, 2009 hearing: 

“The city has done four down-zonings since the mid nineties. One brought the height from six stories to five, then five to four, then four to three, and there was a density ordinance put into place, which itself created a down-zoning.  Down-zoning doesn't always mean height.   Sometimes it is simply a control on density. In the last down-zoning, which brought the number of floors from four -- excuse me -- from four stories to three stories, the height limit was already limited to 40 feet above base flood elevation.” (transcript p 135)
“The down-zonings that I referred to earlier in my testimony, there were four of them.  They occurred during the nineties, which sequentially reduced both the number of floors, the permitted height in feet, as well as controlling density by establishing what is called a permitted lot area per dwelling unit measurement.” (transcript p 301)
The objector’s planning expert, Lapinsky, testified:
“Because the new zoning ordinance or the zoning ordinance as revised, and again, Ms. Vandor went through some of the history of the zoning revisions and reduction in building height and reduction in density throughout the years, the three-story is what is in fact permitted and required, and more importantly, the five-story and that very, very height density is disfavored under your current zoning ordinance, and you can't get around it.” (transcript, p 263)
What both planners are saying is that the height and density restrictions have an obvious purpose:  to control height and density.  Thus, the fact that  a proposed building is “compatible with the residential uses in the vicinity” or that its height is consistent with the heights of some buildings in the neighborhood is irrelevant – the granting of height and density variances still undermine the intent and purpose of the zoning regulation which is to control height and density.
When trying to understand whether a variance grant can cause substantial detriment to the public good, one must understand that the reason the zoning law was amended 4 times, reducing allowed height and/or density each time, was because the City Council (and the planners that advise them) recognized that there is need to control density stemming from negative impacts of unregulated density, such as reduction of quality of life, increased traffic, pollution, stress on infrastructure, etc.  that accompanies the increase in density that follows from lack of height and density regulation.
Thus the intent and purpose of the zoning law’s height and density restrictions (i.e. to control density) is impaired by granting variances to increase height and density.  Such increases cumulatively  result in the substantial detriment to the public good caused by unregulated density.
Thus the general argument used by the Applicant and accepted by the Zoning Board, i.e. “consistent with the surrounding neighborhood” is bogus and does not apply to the satisfaction of Hoboken’s negative criteria.

Just as the Applicant’s “consistent with the surrounding neighborhood” argument is inappropriate when applied to the 3-story height restriction (because the zoning law’s intended control of height and density in R1 is not addressed), so it is also inappropriate when applied to the height restriction specified in the first provision of § 196-14. E.(6)(a)[2]:
“Where a new building occupies no more than fifty (50) feet of frontage between two (2) existing adjacent principal buildings whose height (as measured in feet) is lower than the maximum permitted for the district, the new structure may match the height of the higher of the two (2) buildings.”
The clear intent of this zoning law provision is to maintain any preexisting low height pattern in order to maintain the existing light, air, sight lines, and neighborhood ambiance.  It is a version of the control on density which is local to the immediate vicinity of the proposed structure, just as the 3-story restriction is an R1 district-wide control on density.  The two height restrictions emphasize the obvious intent and purpose of the zoning law to control density for reasons that apply to both local neighborhoods and to the entire R1 district.

A specific example of a possible public detriment resulting from the 226 Park Avenue height variances, i.e. the covering over of windows of 230 Park Avenue units 3L and 4L, is described in section F. below.

Finally, note that the Zoning Board resolution (quoted above) states that “variances can be granted without substantially impairing the intent and purpose of the zone plan and ordinance, because:  b. The Project implements recommendations of the Hoboken Master Plan, Recommendation No. “1” because it promotes compatibility in design and orientation between new and existing development.”

Appellant has been unable to find this ‘Recommendation No. “1”’ in the Master Plan.  However, the Master Plan is very clear concerning its recommendations for height and density in the R1 district, which completely contradicts the Zoning Board resolution.  In Chapter X of the current Master Plan (adopted April, 2004), entitled “Land Use, Part II”, under Recommendations, Central City Neighborhoods, p. 150, the first recommendation in this section states:
“1. Maintain the lower densities and heights in residential zones. The maximum permitted development yield in all the City’s residential zones has been reduced in recent years. These changes, which include a reduction in the number of units permitted on a site and the height of buildings in the R-1, R-2, and R-3 Zones, should remain in place.”
Contrary to the assertion stated in the 226 Park resolution, the current Master Plan unequivocally recognizes the down-zoning intent of the Zoning Ordinance and recommends that it remain in place.  Thus, the granting of variances for 226 Park Avenue to increase height and density substantially impair the intent and purpose of the zone plan as well as that of the zoning ordinance, an additional reason that these variances should be reversed by the City Council.

E. The “Grasso v. Borough of Spring Lake Heights” ruling of the New Jersey Superior Court, Appellate Division (i.e. 375 N.J. Super. 41, 866 A.2d 988.) was cited at the October 20, 2009 hearing by Applicant’s planning expert David Spatz as the court’s interpretation that “consistent with the surrounding neighborhood” qualified as “special reason” for d(6) variance.  Even in the Grasso case, which was not applicable to Hoboken because the Borough of Spring Lake Heights has much less density with much less consequence to an increase in height, the Appeals Court did NOT overrule the Zoning Board’s decision to deny the height variance, but rather remanded it back to zoning board and the lower courts:

“Because neither the Board nor the Law Division focused in any depth on the negative criteria for height variances, reviewable under subsection (d)(6), we take no position on this issue. See N. Bergen Action Group, supra, 122 N.J. at 578. Instead, we leave the issue for further development by the Board and, if necessary, the trial court.”
F.
A specific example of a possible public detriment resulting from the 226 Park Avenue height variances was testified to by both the current Appellant Daniel Tumpson and the Zoning Board Objector’s Attorney George Pappas.  This was the possibility of the granting of a 4-story height variance to 226 Park resulting in an implied height variance being granted to 228 Park which is in between 226 Park and 230 Park.  The second provision of zoning ordinance § 196-14. E.(6)(a)[2] reads:

“…Where the adjacent buildings are higher than the maximum permitted for the district, the new structure may match the lower of the two (2) buildings.”

This second provision implies that if 226 Park is given a 4-story variance, then 3-story 228 Park will be in between a 4-story 226 Park and 5-story 230 Park, both of which are higher than the maximum 3-story permitted in the district, so that 228 Park will be able to go up to a height of 4 stories without a variance.  This would result in the south facing side windows of 230 Park Avenue units 3-L and 4-L being covered over by the 4-story 228 Park Avenue, eliminating light and air from these units.  This is obviously a “substantial detriment to the public good” which is a very possible consequence of granting the 4 story variance to 226 Park Avenue.  
Both the Zoning Board Attorney and Planner asserted that 228 Park could only match the height in feet of 226 Park and NOT the height in stories, which would have to go before the Zoning Board.  This was the reason that the Zoning Board requested that 226 Park settle for a 40 foot height variance, since 228 Park could go to this height without a variance anyway.

But a careful reading of the applicable zoning law shows that they are wrong.  The first provision specifically refers to height “(as measured in feet)”, the second does not.  This makes sense:  the first provision restricts the applicant from building beyond the higher of the two low buildings.  The second “infill” provision does NOT specify height “(as measured in feet)”, which is also sensible because it allows someone to fill in consistent with the existing heights, in this case matching both the 4-stories and the 40 feet of the lower building.  (Keep in mind that § 196-14. E.(6) defines and regulates  building height BOTH “as measured in feet” and “as measured in stories”.  Thus, any height regulation therein which refers only to one category (“feet” or “stories”) must specify which category it is referring to, as in the first provision of [2].)

Thus, the covering over of windows as a consequence of an implied variance is a very extreme and possible example of a substantial detriment to the public good resulting from the granting to 226 Park of height variances.
V.
Conclusion

The intent and purpose of the zoning law’s height and density restrictions (i.e. to control density) is impaired by granting height and density variances which has as a result the substantial detriment to the public good caused by unregulated density.  This citywide impact of granting  height and density variances occurs even when the resulting buildings are compatible with the existing neighborhood.  Thus the general argument used by the Applicant and accepted by the Zoning Board, i.e. “compatible with the existing neighborhood” is a “special reason” to grant D height and density variances which does not significantly impair the intent of the Zoning Law or cause a substantial detriment to the public good, is bogus and does not properly characterize or address the D variance negative criteria as they pertain to Hoboken.  As has been shown by the Appellant above, the granting of height and density variances to 226 Park Reality, LLC will substantially impair the intent and purpose of the zone plan and ordinance, and will also cause substantial detriment to the public good both to the immediate neighborhood and to the entire R1 district.
The granting of these D height and density variances based upon this specious reasoning would in effect be introducing a Trojan Horse into zoning enforcement which enables 4 story buildings to be allowed by variance notwithstanding the clear language and intent of the zoning law.

The granting of these D variances should therefore be overruled and reversed by the Governing Body to correct this violation of zoning law and abuse of Zoning Board discretion.
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